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FOOTNOTES
1 See T.D. 8744, amending Treas. Reg. §§ 25.2518-1,
25.2518-2.  See generally 6 Harl, Agricultural Law §§
44.09, 46.08 (1997); Harl, Agricultural Law Manual §
5.02[6] (1997).
2 Treas. Reg. §§ 25.2518-2(c)(4)(iv), 25.2518-1(c)(3).
3 Dancy v. Comm’r, 872 F.2d 84 (4th Cir. 1989), rev’g, 89
T.C. 550 (1987) (disclaimers of “revocable” interests
were qualified; disclaimer of interest in tenancy by
entirety in real property not permitted).
4 Kennedy v. Comm’r, 804 F.2d 1332 (7th Cir. 1986),
rev’g, T.C. Memo. 1986-3 (period for reasonable time to
disclaim surviving spouse’s interest in joint tenancy
interest held by decedent runs from date of death and not
creation of joint tenancy); McDonald v. Comm’r, T.C.
Memo. 1989-140, on rem. from, 853 F.2d 1494 (8th Cir.
1988), rev’g, 89 T.C. 293 (1987) (disclaimer timely
where surviving joint tenant made disclaimer within nine
months of joint tenant’s death but more than nine
months after creation of joint tenancy).
5 Ltr. Rul. 9208003, Oct. 28, 1991, rev’g  Ltr. Rul.
9106016, Nov. 8, 1990 (disclaimer of tenancy by
entirety interest by husband); Ltr. Rul. 9427003, March
30, 1994 (joint interest in tenancy by entirety real
property could not be disclaimed within nine months
after death). See also Hennessy v. U.S., 98-1 U.S. Tax
Cas (CCH) ¶ 60,298 (S.D. Ind. 1997) summarized in this
issue.
6 T.D. 8744, amending Treas. Reg. §§ 25.2518-1,
25.2518-2, and conforming Treas. Reg. §§ 20.2041-3,
20.2046-1, 20.2056(d)-2, 25.2511-1, 25.2514-3.
7 Treas. Reg. § 25.2518-2(c)(4)(i).
8 Id.
9 Treas. Reg. §§ 25.2518-2(c)(4)(iii); 25.2518-2(c)(5), Ex.
13.
10 Treas. Reg. § 25.2518-2(c)(5), Ex. 12.
11 Id.
12 Treas. Reg. § 25.2511-1(h)(4).
13 Treas. Reg. § 25.2518-2(c)(5), Ex. 12.
14 Id.
15 Treas. Reg. § 25.2518-2(c)(5), Ex. 7, 8.
16 Treas. Reg. §§ 20.2041-3(d)(6); 20.2056(d)-2(a),(b);
25.2511-1(c); 25.2514-3(c); 25.2518-1; 25.2518-2(c)(3).
17 See Estate of Monroe v. Comm’r, 104 T.C. 352 (1995),
rev’d and remanded, 124 F.3d 699 (5th Cir. 1997).
18 104 T.C. 352 (1995).
19 Monroe v. Comm’r, 124 F.3d 699 (5th Cir. 1997).
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CASES, REGULATIONS AND STATUTES
by Robert P. Achenbach, Jr.
BANKRUPTCY
   FEDERAL TAXATION    -ALM § 13.03[7].*
ADEQUATE PROTECTION. Prior to the filing of the
bankruptcy petition, the IRS filed a Notice of Levy against
the debtor’s funds in a bank account. After the filing of the
bankruptcy petition, the debtor sought recovery of the bank
account funds from the bank and the IRS also sought to
execute the levy. The debtor argued that the Notice of Levy
did not extinguish all of the debtor’s rights to the funds and,
upon the filing of the petition, the funds became bankruptcy
estate property subject to bankruptcy administration. The
court agreed, holding that the Notice of Levy made the IRS
only a secured party as to the funds. However, the IRS also
sought recovery of the funds as adequate protection for a
$84,000 secured tax claim. The debtor argued that the IRS
had to have first filed a motion for adequate protection. The
court disagreed, holding that the funds could be used for
adequate protection at any time that adequate protection was
shown to be needed. The IRS argued that the debtor had
been making payments to other secured creditors but had not
made any payments to the IRS. The court granted the funds
to the IRS as an adequate protection payment. Matter of
Creel, 214 B.R. 838 (Bankr. E.D. La. 1997).
AUTOMATIC STAY. The IRS filed a claim for unpaid
income taxes, penalties and interest and unpaid employment
taxes, penalties and interest. Prior to the filing for
bankruptcy, the IRS had filed a notice of levy against the
debtors’ real property which was subject to an Illinois land
trust. The notice was not filed with the trustee. After the
bankruptcy filing, the IRS erroneously filed a duplicate
notice of levy and sent the debtors a notice of audit of
employment taxes for pre-bankruptcy tax years. The IRS
later rescinded the duplicate notice of levy. The debtors first
argued that the duplicate levy notice and audit notice
violated the automatic stay, but the court held that the
rescission of the duplicate notice removed any violation and
that an audit notice was not a violation of the automatic stay.
The debtors also argued that the rescission of the duplicate
notice caused the initial levy to be rescinded because the
second notice merged with the first. The court held that this
argument failed because the debtors failed to provide any
support for the merger theory in statute or case law. The
debtors also argued that the assessed penalties and interest
should have been abated because the debtors’ failure to pay
the taxes resulted from the high medical bills for their
disabled child. The court held that the debtors had sufficient
means to either pay the taxes from income or by borrowing
the money against their substantial equity in the debtors’
home. Carlson v. U.S., 126 F.3d 915 (7th Cir. 1997), aff’g,
198 B.R. 949 (N.D. Ill. 1996), aff’g, 189 B.R. 454 (Bankr.
N.D. Ill. 1996).
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DISCHARGE. The debtor owed taxes for 1985-1988.
The debtor did not file the returns for those years until after
the IRS had made an assessment based on substitute returns
constructed by the IRS. The debtor’s returns used the figures
from the substitute returns. The IRS argued that the
discharge of taxes provision under Section 523(a)(1)(B) did
not apply because the IRS had made an assessment and
constructed substitute returns prior to the debtor’s filing of
the tax returns. The court held that Section 523(a)(1)(B) had
no exception for returns filed after assessment. In addition,
the court held that the returns were valid and were not
affected by the substitute returns constructed by the IRS. In
re Hindenlang, 214 B.R. 847 (S.D. Ohio 1997), aff’g, 205
B.R. 874 (Bankr. S.D. Ohio 1997).
The debtor owed taxes for 1979 and 1980 for which the
debtor did not file returns. The IRS constructed substitute
returns without assistance from the debtor and sent the
debtor a tax determination letter. The debtor filed a petition
with the Tax Court to protest the determination but the
petition was dismissed for lack of jurisdiction. The IRS then
issued a notice of deficiency in a 90-day letter, and the
debtor again contested the deficiency in the Tax Court. The
IRS then assessed the taxes. The debtor finally filed Forms
870 and 4089 consenting to the assessment more than a year
after the 90-day letter. The debtor sought to have the taxes
declared dischargeable, arguing that the substitute returns
should be considered as the debtor’s returns because the
debtor consented to the assessment by filing the Forms 870
and 4089. The court held that the substitute returns would
not be considered the debtor’s returns because the debtor did
not cooperate with the IRS in constructing the substitute
returns, the debtor challenged the IRS returns and
assessment at every step, and the Forms 870 and 4089 were
filed more than a year late. In re Gentry, 214 B.R. 849
(Bankr. M.D. Tenn. 1997).
FEDERAL AGRICULTURAL
PROGRAMS
CROP INSURANCE. The FCIC has issued proposed
regulations to revise and reissue the Nursery Crop Insurance
Provisions to provide policy changes to better meet the
needs of insureds, and to restrict the effect of the Nursery
Crop Insurance Regulations to the 1995 and prior crop years.
63 Fed. Reg. 4399 (Jan. 29, 1998).
DISASTER ASSISTANCE. The FSA has adopted as
final regulations implementing the 1997 tree assistance
program. The program was limited to losses from natural
disasters occurring from October 1, 1996 through September
30, 1997. Cost-share assistance could not exceed 100 percent
of the eligible replacement or rehabilitation costs and could
be based on average costs or the actual costs for the
replanting practices, as determined by the Deputy
Administrator for Farm Programs.  63 Fed. Reg. 3791 (Jan.
27, 1998).
KARNAL BUNT DISEASE. The APHIS has issued
proposed amendments to the Karnal Bunt regulations to
allow, under certain conditions, commercial lots of seed to
move from restricted areas for seed. The new rules also
amend the testing requirements for regulated articles other
than seed, remove certain articles from the list of articles
regulated because of Karnal Bunt, clarify the terms ``used
mechanized harvesting equipment'' and ``used seed
conditioning equipment,'' and clarify requirements for soil
movement with vegetables. The changes would relieve
restrictions on the movement of articles from areas regulated
because of Karnal Bunt. The new rules amend the
requirements for treating millfeed and soil, and remove the
methyl bromide treatment alternative for decorative articles.
The new rules amend the definition of surveillance areas to
more clearly distinguish between surveillance areas and
restricted areas. In addition, the proposal amends the
regulations governing the importation of wheat into the
United States to make the definition of the term “Karnal
Bunt” consistent with the definition of that term in the
Karnal Bunt regulations. 63 Fed. Reg. 4198 (Jan. 28, 1998).
TOBACCO. The CCC has issued proposed regulations
for the 1998 marketing quota ranges for tobacco:
Kind and Type Quota Range (Million pounds)
Virginia fire-cured(type 21) 24. to 3
Ky-Tenn. fire-cured(types 22-23) 43.0 to 47.0
Dark air-cured(types 35-36) 10.0 to 11.0
Virginia sun-cured(type 37) 0.150 to 0.165
Cigar filler & binder(types 42-44, 53-55) 8.0 to 8.8
Maryland (type 32) 6.0
Pennsylvania filler(type41) 1.4
Cigar-Binder(type 51-52) 0.70
63 Fed. Reg. 5285 (Feb. 2, 1998).
FEDERAL ESTATE AND
GIFT TAX
CLAIMS. The decedent had fallen ill several years
before death and a friend provided housing, board and
medical care without compensation. At one point when the
friend was having financial problems, the decedent stated
that the friend would be paid for caring for the decedent, but
no written contract was executed. After the decedent’s death,
the friend filed a claim against the estate for all expenses
associated with the care of the decedent and the probate
court allowed the claim. The friend was the sole beneficiary
of the estate except for a small gift to a charity. The court
stated that the acceptance of the claim by the probate court
was not binding for federal estate tax purposes. The court
independently found that the friend had provided the care
with an expectation of being paid and reasonably believed
that the decedent had the assets to make the payment;
therefore, a bona fide contract existed for the decedent’s care
for adequate and full consideration. The court held that the
claim was deductible for federal estate tax purposes. Estate
of Stern v. IRS, 98-1 U.S. Tax Cas. (CCH) ¶ 60,299 (S.D.
Ind. 1998).
DISCLAIMERS-ALM § 5.02[6]. * The decedent and
surviving spouse had owned property as joint tenants in
Indiana. Under Indiana law, such a joint tenancy created a
tenancy by the entirety which did not allow either tenant to
unilaterally partition the property. Under the regulations
effective on the decedent’s death, Treas. Reg. § 25.2581-
2(c)(4)(i), a disclaimer of a joint tenancy interest had to
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occur within nine months after creation of the interest. The
court held that the surviving spouse’s disclaimer of the
decedent’s interest in the joint tenancy property was not
effective because it occurred several years after the property
was purchased. Note that the regulations have been changed
to allow such disclaimers. Hennessy v. U.S., 98-1 U.S. Tax
Cas (CCH) ¶ 60,298 (S.D. Ind. 1997).
GENERATION SKIPPING TRANSFERS-ALM §
5.04[6].* The taxpayer established a trust for children in
1959. The taxpayer served as co-trustee with an unrelated
party. The taxpayer petitioned a state court to allow each of
the four children to serve as co-trustees on the trusts which
did not have that child as a beneficiary. The IRS ruled that
the change did not subject the trusts to GSTT. Ltr. Rul.
9804012, Oct. 22, 1997.
GIFT-ALM § 6.01.* A decedent had created a trust in
which the surviving spouse was the remainder beneficiary.
The trust provided for all income to be paid to the spouse
and gave the spouse an annual noncumulative right to
withdraw up to 10 percent of the trust principal. The trust
also provided for distributions of trust principal for the
spouse’s health, education and welfare. The IRS ruled that,
under I.R.C. § 2514(e), the failure of the spouse to exercise
the annual withdrawal right would result in a gift to the
extent the property not withdrawn exceeds $5,000 or 5
percent of the aggregate value of the trust assets subject to
the withdrawal right. Under I.R.C. § 2702, the value of the
spouse’s retained interest in the transferred property would
be zero. Ltr. Rul. 9804047, October 28, 1997.
POWER OF APPOINTMENT. The decedent had
created a trust for the benefit of the decedent with a
remainder to the decedent’s son. The trust was intended to
be written so as to give the son a limited testamentary power
of appointment over trust principal but a scrivener’s error
allowed an interpretation of the trust so as to give the son a
general power of appointment. The trustee and son
petitioned a state court to correct the scrivener’s error to
limit the power of appointment. The IRS ruled that the trust
was erroneously drafted and that correction of the error
would give the son only a limited power of appointment.
Ltr. Rul. 9805025, Nov. 3, 1997.
The taxpayer established a trust in 1959 for four children.
The taxpayer’s brother served as co-trustee with an unrelated
co-trustee. The taxpayer’s sister also established trusts in
1959 for her children, also with the brother as co-trustee.
The brother resigned as co-trustee and the taxpayer was
named co-trustee of the sister’s trusts and the sister was
named co-trustee of the taxpayer’s trusts. The IRS ruled that
the trusts were not established with the intent to form
reciprocal trusts, did not create a power of appointment, and
the trusts were not includible in the taxpayer’s gross estate.
Ltr. Rul. 9804012, Oct. 22, 1997.
VALUATION OF PARTNERSHIP INTEREST. The
decedent created a family limited partnership funded with
certificates of deposit, promissory notes and real estate lien
notes. The decedent retained a general partnership interest
and a limited partnership interest and transferred limited
partnership interests in trust to the decedent’s children. The
children also contributed assets and received general
partnership interests in exchange. The decedent was the
managing general partner. The partnership agreement
provided for withdrawal of general, but not limited, partners
which would cause either a termination of the partnership or
a redemption of the withdrawn partner’s interest in the
partnership. The IRS ruled that the decedent had voting and
liquidation rights in the partnership; therefore, under I.R.C. §
2704, the value of the decedent’s interest in the partnership
for estate tax purposes was determined by the difference in
value of the partnership interests before and after death. Ltr.
Rul. 9804001, Sept. 30, 1997.
VALUATION OF STOCK. The decedent’s estate
included stock in a closely-held corporation. The stock was
preferred stock subject to a redemption agreement at over
$1,000 per share plus interest if the redemption occurred
after specified dates. The estate valued the stock at book
value, $10 per share, but the stock was redeemed under the
redemption agreement a year after the decedent’s death at
$1,000 plus interest. The court held that the redemption was
relevant to the value of the stock at the decedent’s date of
death because the redemption was foreseeable and the
corporation had sufficient funds to make the redemption on
the date of the decedent’s death. Estate of Trompeter v.
Comm’r, T.C. Memo. 1998-35.
FEDERAL INCOME
TAXATION
BUSINESS DEDUCTIONS. The taxpayer was a lawyer
and claimed deductions for expenses related to two civil
cases in which the taxpayer represented a party. The
taxpayer claimed that the records for those expenses were
lost when a trailer carrying the expenses broke loose and
burned. However, the taxpayer presented no evidence of that
accident. The court stated that where the records are lost, the
expenses could be supported with other evidence; however,
the taxpayer made no attempt to present any corroborative
evidence other than the pleadings in the two cases. The
taxpayer argued that the mere existence of the two lawsuits
provided sufficient support for the expenses claimed. The
court held that the deductions were not allowed because of a
failure to provide any evidence of the amount or payment of
the expenses. Smith v. Comm’r, T.C. Memo. 1998-33.
CORPORATIONS-ALM § 7.02.*
REORGANIZATIONS. The IRS has adopted as final
regulations providing that the continuity of interest (COI)
requirement for corporate reorganizations is satisfied if the
acquiring corporation furnishes consideration which
represents a proprietary interest in the affairs of the
acquiring corporation and such consideration represents a
substantial part of the value of the stock or properties
transferred. Dispositions of stock of the acquiring
corporation by a former target shareholder generally are not
taken into account in determining whether continuity of
shareholder interest has been satisfied.
The early statutory definitions of reorganizations did not
specify the type of consideration required for a transaction to
qualify as a reorganization. As a result, a transaction may
have satisfied the literal definition of a reorganization even if
the transaction resembled a sale. To prevent such
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transactions from qualifying as reorganizations, the COI
requirement was established by the courts to ensure that the
consideration furnished by the acquiring corporation
represented a proprietary interest in the affairs of the
acquiring corporation and that such consideration
represented a substantial part of the value of the stock or
properties transferred. See Helvering v. Minnesota Tea Co.,
296 U.S. 378 (1935); Pinellas Ice & Cold Storage Co. v.
Commissioner, 287 U.S. 462 (1933); Cortland Specialty Co.
v. Commissioner, 60 F.2d 937 (2d Cir. 1932), cert. denied
288 U.S. 599 (1933).
Dispositions of stock of the acquiring corporation by a
former target shareholder generally are not taken into
account in determining whether COI has been satisfied.
However, the regulations emphasize that all facts and
circumstances must be considered in determining whether
the acquiring corporation has in substance furnished the
required consideration. For example, if the acquiring
corporation or a related party, within the meaning of I.R.C. §
707(b)(1) or I.R.C. § 267(b) without regard to Section
267(e), purchases the acquiring corporation stock shortly
after the reorganization, all of the facts and circumstances
may indicate that the transaction should be properly recast to
treat the acquiring corporation as furnishing cash in the
reorganization, in which case the reorganization would not
satisfy the COI requirement. 63 Fed. Reg. 4174 (Jan. 28,
1998).
INSTALLMENT REPORTING-ALM § 6.03[1].* The
IRS has adopted as final regulations governing the
distribution of installment obligations in a corporate
liquidation in exchange for a shareholder’s stock. As enacted
by the Installment Sales Revision Act of 1980 and amended
by the Tax Reform Act of 1986, I.R.C. § 453(h) provides a
different treatment for certain installment obligations that are
distributed in a complete liquidation to which section 331
applies. Under I.R.C. § 453(h), a shareholder who does not
elect out of the installment method treats the payments under
the obligation, rather than the obligation itself, as
consideration received in exchange for the stock. The
shareholder then takes into account the income from the
payments under the obligation using the installment method.
In this manner, the shareholder generally is treated as if the
shareholder sold the shareholder's stock to an unrelated
purchaser on the installment method.
    This treatment under I.R.C. § 453(h) applies generally to
installment obligations received by a shareholder (in
exchange for the shareholder's stock) in a complete
liquidation to which I.R.C. § 331 applies if (a) the
installment obligations are qualifying installment
obligations, i.e., the installment obligations are acquired in
respect of a sale or exchange of property by the corporation
during the 12-month period beginning on the date a plan of
complete liquidation is adopted, and (b) the liquidation is
completed within that 12-month period. However, an
installment obligation acquired in a sale or exchange of
inventory, stock in trade, or property held for sale in the
ordinary course of business qualifies for this treatment only
if the obligation arises from a single bulk sale of
substantially all of such property attributable to a trade or
business of the corporation. If an installment obligation
arises from both a sale or exchange of inventory or other
property that does not comply with the requirements of the
preceding sentence and a sale or exchange of other assets,
the portion of the installment obligation that is attributable to
the sale or exchange of other assets is a qualifying
installment obligation. 63 Fed. Reg. 4168 (Jan. 28, 1998),
adding Treas. Reg. § 1.453-11.
PARTNERSHIPS-ALM § 7.03.*
ADMINISTRATIVE ADJUSTMENTS. The taxpayer
changed the place of residence during an IRS examination of
a partnership in which the taxpayer was a partner. The
taxpayer notified the IRS about the change of address merely
by striking the old address on an IRS cover letter, writing in
the new address, and returning the letter to the IRS. The
returned cover letter was not signed by the taxpayer, had no
declaration that the letter was a notice of address change,
and was sent to the IRS office for the taxpayer’s personal
returns and not the office for the partnership return. The
court held that the address change was not sufficient to
invalidate a subsequent IRS Notice of a Final Partnership
Administrative Adjustment which was sent to the taxpayer’s
old address and not received by the taxpayer. The appellate
decision is designated as not for publication. Fox v. U.S.,
98-1 U.S. Tax Cas. (CCH) ¶ 50,165 (9th Cir. 1998), aff’g,
96-2 U.S. Tax Cas. (CCH) ¶ 50,430 (E.D. Calif. 1996).
PARTNERSHIP BASIS. The IRS has issued proposed
regulations relating to the optional adjustments to the basis
of partnership property following certain transfers of
partnership interests under I.R.C. § 743; the calculation of
gain or loss under I.R.C. § 751(a) following the sale or
exchange of a partnership interest; the allocation of basis
adjustments among partnership assets under I.R.C. § 755;
and the allocation of a partner's basis in its partnership
interest to properties distributed to the partner by the
partnership under I.R.C. § 732(c); and, in amendments to
proposed regulations, the computation of a partner's
proportionate share of the adjusted basis of depreciable
property (or depreciable real property) under I.R.C. § 1017.
The proposed regulations address a number of issues
raised in connection with the calculation, treatment, and
reporting of basis adjustments under I.R.C. § 743. In
particular, the proposed regulations (1) clarify the manner in
which the partnership calculates a transferee's income, gain,
loss, or deduction when the transferee has a basis adjustment
under section 743 (including the recovery of negative basis
adjustments) and (2) coordinate I.R.C. §§ 743 and 704(c)
when partnerships elect the remedial allocation method
under Treas. Reg. § 1.704-3(d). The proposed regulations
also provide that partnerships (rather than partners) are
required to make and report the basis adjustments under
I.R.C. § 743(b). Partnerships are required to adjust the
transferee's distributive share of partnership tax items so that
the information reported on the transferee's Schedule K-1
reflects the adjustments to the transferee's distributive share
of the partnership items affected by the basis adjustment.
Prop. Treas. Reg. § 1.743-1.
The current regulations do not provide, other than by
example, specific guidance on how to determine a transferee
partner's share of the adjusted basis of partnership property.
The proposed regulations provide that a transferee's share of
the adjusted basis to the partnership of partnership property
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is equal to the sum of the transferee's interest as a partner in
the partnership's previously taxed capital, plus the
transferee's share of partnership liabilities. The partner's
share of the partnership's previously taxed capital is
determined by reference to a hypothetical transaction in
which (immediately after the transfer of the partnership
interest) the partnership is assumed to have sold all of its
assets in a fully taxable transaction for cash equal to the fair
market value of the assets. The partner's share of the
partnership's previously taxed capital is equal to: (1) The
amount of cash that the transferee would receive on
liquidation of the partnership immediately following the
hypothetical transaction, increased by (2) the amount of tax
loss that would be allocated to the transferee from the
hypothetical transaction, and decreased by (3) the amount of
tax gain that would be allocated to the transferee from the
hypothetical transaction. Prop. Treas. Reg. § 1.743-1(d)
    The proposed regulations amend the rules for determining
the transferor partner's gain or loss from the sale or exchange
of its interest in I.R.C. § 751 property. Rather than
attempting to allocate a portion of the transferor partner's
amount realized and adjusted basis to the I.R.C. § 751
property, the proposed regulations adopt a hypothetical sale
approach. Thus, the income or loss realized by a partner
from I.R.C. § 751 property upon the sale or exchange of its
interest is the amount of income or loss that would have
been allocated to the partner from I.R.C. § 751 property (to
the extent attributable to the partnership interest sold or
exchanged) if the partnership had sold all of its property in a
fully taxable transaction for fair market value immediately
prior to the partner's transfer of the partnership interest.
Prop. Treas. Reg. § 1.751-1(a).
The current regulations under I.R.C. § 755 contain a
number of problems that prevent partnerships from
allocating the I.R.C. § 743(b) basis adjustments to
appropriate assets. The proposed regulations resolve these
problems and implement the purposes of I.R.C. § 743(b) by
focusing on the items that the transferee partner would
receive upon a fair market value sale of all of the
partnership's assets.
    The proposed regulations under I.R.C. § 755 contain two
separate regimes--one that applies to adjustments under
I.R.C. § 734, and another that applies to adjustments under
I.R.C. § 743. While the regime allocating adjustments under
I.R.C. § 743 focuses on the transferee, the regime allocating
adjustments under I.R.C. § 734 focuses on the difference
between value and basis at the partnership entity level.  Prop.
Treas. Reg. § 1.755-1.
The proposed regulations provide that allocations of
basis adjustments under I.R.C. § 743 among partnership
assets are made based on the amount of income, gain, or loss
(including remedial allocations under Treas. Reg. § 1.704-
3(d)) that the transferee would be allocated if, immediately
after the I.R.C. § 743(b) transfer, all of the partnership's
assets were disposed of in a fully taxable transaction at fair
market value. By adopting this method, in some situations
the proposed regulations will require adjustments to be made
that increase the basis of some assets and decrease the basis
of others. Prop. Treas. Reg. § 1.743-1(j).
    Under the current regulations, the partnership may not
increase the basis of assets that have a fair market value in
excess of basis and, at the same time, decrease the basis of
assets that have a basis in excess of fair market value. Thus,
if the I.R.C. § 743(b) adjustment is positive, the partnership
may only increase the basis of assets that have a basis that is
less than their fair market value. This restriction prevents the
partnership from adjusting the basis of its assets in a manner
that coordinates a transferee's tax consequences with its
economic consequences.
    The proposed regulations remove this restriction. Instead,
the amount of the I.R.C. § 743 adjustment is viewed as a net
adjustment. This net amount is then allocated between the
partnership's two classes of assets (capital gain property and
ordinary income property). The amount of the adjustment
allocated to ordinary income property may be an increase
while the amount of the adjustment allocated to capital gain
property is a decrease. The amount of the adjustment
allocated to each class is then allocated among the assets
within each class. The amount of the adjustment allocated to
one item within the class may also be an increase even if the
amount allocated to another item is a decrease. Prop. Treas.
Reg. § 1.743-1(j).
The amount of the basis adjustment allocated to the class
of ordinary income property is equal to the total amount of
income, gain, or loss (including any remedial allocations
under Treas. Reg. § 1.704-3(d)) that would be allocated to
the transferee from the sale of all ordinary income property
in the hypothetical transaction. The amount of the basis
adjustment to capital gain property is equal to (1) the total
amount of the basis adjustment under I.R.C. § 743, less (2)
the amount of the basis adjustment allocated to ordinary
income; provided, however, that in no event may the amount
of any decrease in basis allocated to capital gain property
exceed the partnership's basis in capital gain property. Prop.
Treas. Reg. § 1.743-1(j).
    In the event that a decrease in basis allocated to capital
gain property exceeds the partnership's basis in capital gain
property, the excess is applied to reduce the basis of ordinary
income property. The amount of the basis adjustment
allocated to each item of property within the class of
ordinary income property equals:
    (a) The amount of income, gain, or loss (including any
remedial allocations under Treas. Reg. § 1.704-3(d)) that
would be allocated to the transferee from the hypothetical
sale of the item, minus
    (b) The product of (1) any decrease to the amount of the
basis adjustment to ordinary income property required
because the partnership did not have enough basis in capital
gain property to reduce, multiplied by (2) a fraction, the
numerator of which is the fair market value of the item of
property to the partnership and the denominator of which is
the total fair market value of all items of the partnership's
ordinary income property. Prop. Treas. Reg. § 1.743-1(j).
    The amount of the basis adjustment allocated to each item
of property within the class of capital gain property equals:
    (a) The amount of income, gain, or loss (including any
remedial allocations under Treas. Reg. § 1.704-3(d)) that
would be allocated to the transferee from the hypothetical
sale of the item, minus
    (b) The product of (1) the total amount of gain or loss
(including any remedial allocations under Sec. 1.704-3(d))
that would be allocated to the transferee from the
hypothetical sale of all items of capital gain property, minus
the amount of the positive basis adjustment to all items of
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capital gain property or plus the amount of the negative basis
adjustment to all items of capital gain property, multiplied
by (2) a fraction, the numerator of which is the fair market
value of the item of property to the partnership and the
denominator of which is the total fair market value of all of
the partnership's items of capital gain property. Prop. Treas.
Reg. § 1.743-1(j).
    As under the current regulations, the proposed regulations
provide that allocations of I.R.C. § 734 adjustments among
partnership assets are made based on the difference between
the value of the property and the property's basis. Where
there is a distribution of partnership property resulting in an
adjustment to the basis of undistributed partnership property
under I.R.C. § 734(b)(1)(B) or (b)(2)(B), the adjustment
must be allocated to remaining partnership property of a
character similar to that of the distributed property with
respect to which the adjustment arose. If there is an increase
in basis to be allocated within a class of property, the
increase must be allocated first to properties with unrealized
appreciation in proportion to their respective amounts of
unrealized appreciation before such increase (but only to the
extent of each property's unrealized appreciation). Any
remaining increase must be allocated among the properties
within the class in proportion to their fair market values. If
there is a decrease in basis to be allocated within a class, the
decrease must be allocated first to properties with unrealized
depreciation in proportion to their respective amounts of
unrealized depreciation before such decrease (but only to the
extent of each property's unrealized depreciation). Any
remaining decrease must be allocated among the properties
within the class in proportion to their adjusted bases (as
adjusted under the preceding sentence). Prop. Treas. Reg. §
1.734-1(e)
I.R.C. § 1017 provides rules concerning basis reductions
resulting from a taxpayer's exclusion of cancellation of
indebtedness income. In general, under Prop. Treas. Reg. §
1.1017-1(f) if a partner makes an election under I.R.C. §
108(b)(5) or I.R.C. § 108(c), the partner may treat a
partnership interest as depreciable property (or depreciable
real property) to the extent the partnership correspondingly
reduces the partner's proportionate share of the adjusted
basis of depreciable property (or depreciable real property)
held by the partnership. These proposed regulations provide
guidance regarding the determination of a partner's
proportionate share of the partnership's basis in depreciable
property (or depreciable real property) and the consequences
of the basis reductions required under I.R.C. §§ 108 and
1017.
    In general, these proposed regulations provide that a
partner's share of the partnership's basis in depreciable
property (or depreciable real property) equals the sum of (1)
the partner's I.R.C. § 743(b) basis adjustment, if any, in the
partnership items of depreciable property (or depreciable
real property) and (2) the common basis depreciation
deductions (not including remedial allocations of
depreciation under Treas. Reg. § 1.704-3(d)) that are
reasonably expected to be allocated to the partner over the
partnership property's remaining useful life. The amount of
common basis depreciation deductions that a partner may
reasonably expect to be allocated over the partnership
property's useful life is based on all the facts and
circumstances in effect at the time of the basis reduction. It
is per se unreasonable, however, for the partnership to treat
the same depreciation deductions as ``reasonably expected''
by more than one partner. Thus, the amount of the partners'
total basis reductions under I.R.C. §§ 108(b)(5) and 108(c)
cannot exceed the partnership's basis in depreciable property
(or depreciable real property). Prop. Treas. Reg. § 1.1017-
1(f).
    The proposed regulations further provide that any
reduction to the basis of depreciable property required under
I.R.C. §§ 108 and 1017 constitutes an adjustment to the basis
of partnership property with respect to the partner only.
These adjustments, therefore, are similar to the basis
adjustments required under I.R.C. § 743(b). Accordingly, the
proposed regulations provide that these adjustments have the
same effect and are recovered in the same manner as basis
adjustments required under I.R.C. § 743(b); provided,
however, that the election to treat the negative basis
adjustment as an item of built-in gain (which decreases the
amount of depreciation or amortization that the partnership
may allocate) is not applicable. Consequently, if a partner's
actual share of the partnership's common basis depreciation
deductions in any year is less than the amount that was
included in determining the partner's proportionate share of
the partnership's common basis depreciation deductions for
that year, the partner will recognize income. Prop. Treas.
Reg. § 1.1017-1(f).
Section 1061 of the Taxpayer Relief Act of 1997, revised
the allocation rules for determining basis in the distributee
partner's hands. As under prior law, basis is allocated first to
any distributed unrealized receivables and inventory items
before it is allocated to any other distributed property. Basis
is then allocated among the other distributed properties to
the extent of each such property's adjusted basis to the
partnership. Any remaining basis adjustment, if an increase,
is allocated among properties with unrealized appreciation in
proportion to their respective amounts of unrealized
appreciation (to the extent of each property's appreciation),
and then in proportion to their respective fair market values.
If the remaining basis adjustment is a decrease, it is allocated
among properties with unrealized depreciation in proportion
to their respective amounts of unrealized depreciation (to the
extent of each property's depreciation), and then in
proportion to their respective adjusted bases (taking into
account the adjustment already made). The proposed
regulations amend the current regulations to incorporate
these changes to I.R.C. § 732(c). Prop. Treas. Reg. § 1.732-
1(c).  63 Fed. Reg. 4408 (Jan. 29, 1998).
PENSION PLANS. For plans beginning in January
1998, the weighted average is 6.77 percent with the
permissible range of 6.09 to 7.17 percent (90 to 109 percent
permissable range) and 6.09 to 7.17 percent (90 to 110
percent permissable range) for purposes of determining the
full funding limitation under I.R.C. § 412(c)(7).  Notice 98-
9, I.R.B. 1998-4, 8.
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TRESPASS
TIMBER. The evidence demonstrated and the trial jury
found that the defendant intentionally trespassed onto the
plaintiff’s property and removed trees while performing
work on a neighbor’s property, even though the defendant
had clear information as to the boundary line. The jury
awarded treble damages for the intentional trespass and
damages for emotional distress. The defendant argued that
the emotional distress damages were not allowed under the
election of remedy doctrine. The defendant argued that the
statutory damages for loss of trees during an intentional
trespass prohibited any other common law damages. The
court held that the election of remedy doctrine applied only
to prevent double recoveries for the same injury; therefore,
the emotional distress damages were allowed because the
damages were for injury other than to the trees. Birchler v.
Castello Land Co., Inc., 942 P.2d 968 (Wash. 1997).
CITATION UPDATES
The following case was also reported at Saltzman v.
Comm’r, 97-2 U.S. Tax Cas. (CCH) ¶ 60,295 (2d Cir.
1997) (valuation). See p. 5 supra.  Saltzman v. Comm’r,
98-1 U.S. Tax Cas. (CCH) ¶ 50,164 (2d Cir. 1997).
AGRICULTURAL LAW MANUAL
by Neil E. Harl
This comprehensive, annotated looseleaf manual is
an ideal deskbook for attorneys, tax consultants,
lenders and other professionals who advise agricultural
clients. The book contains over 900 pages and an
index.
As a special offer to Digest subscribers, the Manual
is offered to new subscribers at $115, including at no
extra charge updates published within five months
after purchase. Updates are published every four
months to keep the Manual current with the latest
developments. After the first free update, additional
updates will be billed at $100 per year or $35 each.
For your copy, send a check for $115 to Agricultural
Law Press, P.O. Box 50703, Eugene, OR 97405.
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